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September 28, 2010
The Honorable Kathleen Sebelius

Secretary, Department of Health and Human Services

Hubert Humphrey Building

Room 445-G

200 Independent Avenue, SW

Washington, DC 20201
submitted at: http://www.regulations.gov
RE: Abortion Restrictions and the Pre-Existing Condition Insurance Plan, HHS-OS-2010-0020-0001
Dear Secretary Sebelius:

The announcement by the Department of Health and Human Services on July 14, 2010, regarding coverage in the new Pre-existing Condition Insurance Plans (PCIP) creates a new sphere of restrictions on access to abortion care.  It proposes to restrict coverage for  abortion care in the PCIPs to cases of rape or incest, or endangerment of the woman’s life.  There is no requirement to apply this draconian restriction to abortion care in the PCIPs.  The proposal stigmatizes one of the most common medical procedures experienced by women, jeopardizing their lives and health. It should be reversed.  

The proposed rule states:    

“As in the case with FEHB plans currently, and with the Afforable Care Act (ACA) and the President’s related Executive Order more generally, in Pennsylvania and in all other states abortion will not be covered in the PCIP except in the cases of rape or incest, or where the life of the woman would be endangered.

"Our policy is the same for both state and federally-run PCIP programs.  We will reiterate this policy in guidance to those running the PCIP at both the state and federal levels.  The contracts to operate the PCIP include a requirement to follow all federal laws and guidance.” 
The only language in the ACA that gives the authority for the abortion restrictions in the PCIP states:

Sec. 1101 (2) (c) (iii)  Requirements – A qualified high risk pool meets the requirements of this paragraph if such pool . . . meets any other requirements determined appropriate by the Secretary.”   

Although this broad provision could be construed to allow HHS to impose restrictions on abortion care, it is implicit in the concept of the PCIP that it should allow those persons rejected from the private health insurance arena the ability to obtain the health care and services they require for a healthy existence.  Inherent in the word “appropriate” is the idea that HHS would create reasonable regulations consistent with the imperatives that gave rise to the ACA: to provide Americans access to the health care they may need.

Unprecedented Abortion Restriction
There was no previous law or regulation specifically addressing PCIPs and abortion coverage before this announcement.  Placing this type of regulation upon the PCIPs not only undermines a woman’s reproductive autonomy, but also extends unnecessary limitations on medical care for a those with pre-existing conditions. 

HHS proposes to bring two current abortion-related restrictions into the consideration of abortion care through the PCIPs. However these other restrictions do not in any way apply to PCIP coverage and there is no requirement that they be applied. 

The statement released by the Department of Health and Human Services (HHS)  proffers the rules governing the Federal Employee Health Benefits Program (FEHBP) as a rationale for creating this abortion restriction in the PCIPs.  These rules are not parallel, and comparing the FEHBP to the PCIP program is ill-fitting reasoning. The FEHBP is a health care plan created for millions of federal employees around the country, while the PCIPS cover persons with physical conditions that bar them from the general health insurance pool.  To transpose policy language from one to the other does not take into account the difference in health care needs for each population. 

The abortion restrictions placed on PCIP coverage mirror the text of the Hyde Amendment, in allowing abortion coverage in the PCIPs exclusively in the case of rape, incest, or endangerment to the woman's life.  The amendment is not a pemanent law, but is rather an amendment to appropriations bills that must be proposed and adopted in every two-year session of Congress.  As such, it expires every two years.

The Hyde Amendment applies to a fully federally and state funded program. There is no mandate or regulation in the ACA that requires the PCIP to follow restrictions placed on a fully federal and state funded health care program. 

Notwithstanding Hyde, states are allowed to provide abortion coverage for Medicaid recipients, for example, as long as the state shows that no federal funds are being used.  For example, in California, the state run pre-existing condition coverage plan, Managed Risk Medical Insurance Plan (MRMIP) provides abortion coverage for all medically necessary abortions.  For those Californians currently on the MRMIP waiting list, if they choose to switch over to the PCIP coverage, they will necessarily be receiving less benefits and coverage due to the ACA.  

Negligent Regulation
HHS' rationale for imposing these abortion restrictions on PCIPs is not clear.  

There is no valid precedent in the ACA for placing  these abortion restrictions on the PCIP.  The abortion coverage restrictions placed on the PCIPs are reminiscent of the Stupak Amendment first seen in the House version of  the ACA, but later removed.  The Stupak restrictions would have limited the use of any funds, even those procured privately or through states, to provide abortion coverage to individuals participating in the PCIPs. 
The Nelson Amendment, adopted in the final version of the law, is a provision directly relating to abortion coverage, but only applies to plans obtained in the health care exchanges, to become active in 2014, and therefore does not apply to the PCIP.  

Additionally, the Executive Order signed by the President regarding abortion coverage through ACA gives no indication that it was meant to apply to more than the health care exchanges and community health centers.  

Providing less coverage and access to medically necessary services is antithetical to the principles on which ACA was founded, which promised to extend comprehensive, affordable care accessible to all.  It is difficult to see why those depending on the ACA should instead incur reduced access and fewer options upon its enactment.  

PCIPs Should Include Abortion Coverage

Since there is no past precedent for this action, the proposed regulation appears to be the result of political pressure, with disregard for those women who may need abortion coverage due to their preexisting medical conditions.  

HHS should revise the current regulations to provide abortion coverage through the PCIPs.

HHS should additionally allow states to decide on an individual basis if they want to allow abortion coverage in the PCIPs and allow those that do to offer an abortion rider to PCIP recipients.
Sincerely, 

Ellen R. Shaffer, PhD MPH, Co-Director

Keely Monroe, Fellow

EQUAL Health Network
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