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Medical Loss Ratio Regulation Mirrors NAIC Recommendations

Advocates Must Remain Vigilant

November 22, 2010

The Department of Health and Human Services today issued interim final regulations on the definition of the Medical Loss Ratio, a key instrument for controlling insurance company charges.  While the regulations overall provide important protections for consumers, they also allow insurance companies to count as medical expenses certain “wellness” activities “that increase the likelihood of desired health outcomes.” 
The EQUAL Health Network and our partners have noted that this provision opens opportunities for the insurance industry to game the system.  We encourage researchers, advocates and regulators to ensure that the medical loss ratio is rigorously implemented and enforced. 
The Affordable Care Act (ACA) requires health insurance companies to spend at least a minimum percent of premium dollars on the medical claims of subscribers. Companies that fail this test must provide rebates to those same subscribers. The intent of imposing the MLR is to “bring down the cost of health care coverage” and “ensure that consumers receive value for their premium payments.” It should provide incentives to the health insurance industry to actually pay claims instead of denying them, to operate efficiently, and to negotiate assertively with health care providers, rather than simply passing on cost increases to consumers. But companies can frustrate the intent of the law by inflating medical claims to include other expenses, including marketing expenses typically considered part of administration.

Written comments may be submitted within the next 60 days, at http://www.regulations.gov. Follow the instructions under the “More Search Options” tab.

The regulation and other technical information are available online at www.equalhealth.info, and  at http://www.hhs.gov/ociio/regulations/index.html
	FINAL HHS REGULATION
	NAIC RECOMMENDATION

	§158.150 Activities that improve health care quality.

(a) General requirements. The report required in §158.110

of this subpart must include expenditures for activities that

improve health care quality, as described in this section.

(b) Activity requirements. Activities conducted by an

issuer to improve quality must meet the following requirements:

(1) The activity must be designed to:

(i) Improve health quality.

(ii) Increase the likelihood of desired health outcomes in

ways that are capable of being objectively measured and of

producing verifiable results and achievements.

(iii) Be directed toward individual enrollees or incurred

for the benefit of specified segments of enrollees or provide

health improvements to the population beyond those enrolled in

coverage as long as no additional costs are incurred due to the

non-enrollees.

 (iv) Be grounded in evidence-based medicine, widely

accepted best clinical practice, or criteria issued by

recognized professional medical associations, accreditation

bodies, government agencies or other nationally recognized

health care quality organizations.

(2) The activity must be primarily designed to:

(i) Improve health outcomes including increasing the

likelihood of desired outcomes compared to a baseline and reduce

health disparities among specified populations.

(A) Examples include the direct interaction of the issuer

(including those services delegated by contract for which the

issuer retains ultimate responsibility under the insurance

policy), providers and the enrollee or the enrollee’s

representative (for example, face-to-face, telephonic, web-based

interactions or other means of communication) to improve health

outcomes, including activities such as:

(1) Effective case management, care coordination, chronic

disease management, and medication and care compliance

initiatives including through the use of the medical homes model

as defined in section 3606 of the Affordable Care Act.

(2) Identifying and addressing ethnic, cultural or racial

disparities in effectiveness of identified best clinical

practices and evidence based medicine.

(3) Quality reporting and documentation of care in nonelectronic

format.

(4) Health information technology to support these

activities.

(5) Accreditation fees directly related to quality of care

activities.

(B) [Reserved]

(ii) Prevent hospital readmissions through a comprehensive

program for hospital discharge. Examples include:

(A) Comprehensive discharge planning (for example,

arranging and managing transitions from one setting to another,

such as hospital discharge to home or to a rehabilitation

center) in order to help assure appropriate care that will, in

all likelihood, avoid readmission to the hospital;

(B) Patient-centered education and counseling.

(C) Personalized post-discharge reinforcement and

counseling by an appropriate health care professional.

(D) Any quality reporting and related documentation in nonelectronic

form for activities to prevent hospital readmission.

(E) Health information technology to support these

activities.

(iii) Improve patient safety, reduce medical errors, and

lower infection and mortality rates.

(A) Examples of activities primarily designed to improve

patient safety, reduce medical errors, and lower infection and

mortality rates include:

(1) The appropriate identification and use of best clinical

practices to avoid harm.

(2) Activities to identify and encourage evidence-based

medicine in addressing independently identified and documented

clinical errors or safety concerns.

(3) Activities to lower the risk of facility-acquired

infections.

(4) Prospective prescription drug Utilization Review aimed

at identifying potential adverse drug interactions.

(5) Any quality reporting and related documentation in nonelectronic

form for activities that improve patient safety and

reduce medical errors.

(6) Health information technology to support these

activities.

(B) [Reserved]

(iv) Implement, promote, and increase wellness and health

activities:

(A) Examples of activities primarily designed to implement,

promote, and increase wellness and health activities, include --

(1) Wellness assessments;

(2) Wellness/lifestyle coaching programs designed to

achieve specific and measurable improvements;

(3) Coaching programs designed to educate individuals on

clinically effective methods for dealing with a specific chronic

disease or condition;

(4) Public health education campaigns that are performed in

conjunction with State or local health departments;

(5) Actual rewards, incentives, bonuses, reductions in

copayments (excluding administration of such programs), that are

not already reflected in premiums or claims should be allowed as

a quality improvement activity for the group market to the

extent permitted by section 2705 of the PHS Act;

(6) Any quality reporting and related documentation in nonelectronic

form for wellness and health promotion activities;

(7) Coaching or education programs and health promotion

activities designed to change member behavior and conditions

(for example, smoking or obesity); and

(8) Health information technology to support these activities.

(B) [Reserved]

(v) Enhance the use of health care data to improve quality,

transparency, and outcomes and support meaningful use of health

information technology consistent with §158.151 of this subpart.

(c) Exclusions. Expenditures and activities that must not

be included in quality improving activities are:

(1) Those that are designed primarily to control or contain

costs;

(2) The pro rata share of expenses that are for lines of

business or products other than those being reported, including

but not limited to, those that are for or benefit self-funded

plans;

(3) Those which otherwise meet the definitions for quality

improvement activities but which were paid for with grant money

or other funding separate from premium revenue;

(4) Those activities that can be billed or allocated by a

provider for care delivery and which are, therefore, reimbursed

as clinical services;

(5) Establishing or maintaining a claims adjudication

system, including costs directly related to upgrades in health

information technology that are designed primarily or solely to

improve claims payment capabilities or to meet regulatory

requirements for processing claims (for example, costs of

implementing new administrative simplification standards and

code sets adopted pursuant to the Health Insurance Portability

and Accountability Act (HIPAA), 42 U.S.C. 1320d-2, as amended,

including the new ICD-10 requirements);

(6) That portion of the activities of health care

professional hotlines that does not meet the definition of

activities that improve health quality;

(7) All retrospective and concurrent utilization review;

(8) Fraud prevention activities, other than fraud

detection/recovery expenses up to the amount recovered that

reduces incurred claims;

(9) The cost of developing and executing provider contracts

and fees associated with establishing or managing a provider

network, including fees paid to a vendor for the same reason;

(10) Provider credentialing;

(11) Marketing expenses;

(12) Costs associated with calculating and administering

individual enrollee or employee incentives;

(13) That portion of prospective utilization that does not

meet the definition of activities that improve health quality;

and

(14) Any function or activity not expressly included in

paragraph (c) of this section, unless otherwise approved by and

within the discretion of the Secretary, upon adequate showing by

the issuer that the activity’s costs support the definitions and

purposes in this Part or otherwise support monitoring, measuring

or reporting health care quality improvement.
	Expenses to Improve Health Care Quality: 
Derived from SUPPLEMENTAL HEALTH CARE EXHIBIT – PART 3: 
Improving Health Care Quality Expenses – General Definition: 

Quality Improvement (QI) expenses are expenses, other than those billed or allocated by a provider for care delivery (i.e., clinical or claims costs), for all plan activities that are designed to improve health care quality and increase the likelihood of desired health outcomes in ways that are capable of being objectively measured and of producing verifiable results and achievements. The expenses must be directed toward individual enrollees or may be incurred for the benefit of specified segments of enrollees, recognizing that such activities may provide health improvements to the population beyond those enrolled in coverage as long as no additional costs are incurred due to the non-  
enrollees other than allowable QI expenses associated with self insured plans. Qualifying QI expenses should be grounded in evidence-based medicine, widely accepted best clinical practice, or criteria issued by recognized professional medical societies, accreditation bodies, government agencies or other nationally recognized health care quality organizations. They should not be designed primarily to control or contain cost, although they may have cost reducing or cost neutral benefits as long as the primary focus is to improve quality. Qualifying QI activities are primarily designed to achieve the following goals set out in Section 2717 of the PHSA and Section 1311 of the PPACA: 

Improve health outcomes including increasing the likelihood of desired outcomes compared to a baseline and reducing health disparities among specified populations; 

Prevent hospital readmissions; 

Improve patient safety and reduce medical errors, lower infection and mortality rates; 

Increase wellness and promote health activities; or 

Enhance the use of health care data to improve quality, transparency, and outcomes. 

NOTE: Expenses which otherwise meet the definitions for QI but which were paid for with grant money or other funding separate from premium revenues shall NOT be included in QI expenses. 

PARTS 3A and 3B 

COLUMNS: Column 1 – Improve Health Outcomes 

Expenses for the direct interaction of the insurer (including those services delegated by contract for which the insurer retains ultimate responsibility under the insurance policy), providers and the enrollee or the enrollee’s representatives (e.g., face-to-face, telephonic, web-based interactions or other means of communication) to improve health outcomes as defined above. This category can include costs for associated activities such as: 

Effective case management, Care coordination, and Chronic Disease Management, including: 

o 

Patient centered intervention such as: 

Making/verifying appointments, 

Medication and care compliance initiatives, 

Arranging and managing transitions from one setting to another (such as hospital discharge to home or to a rehabilitation center), 

Programs to support shared decision making with patients, their families and the patient’s representatives; and 

Reminding insured of physician appointment, lab tests or other appropriate contact with specific providers; 

o 

Incorporating feedback from the insured to effectively monitor compliance; 

o 

Providing coaching or other support to encourage compliance with evidence based medicine; 

o 

Activities to identify and encourage evidence based medicine; 

o 

Use of the medical homes model as defined for purposes of section 3602 of PPACA); 

o 

Activities to prevent avoidable hospital admissions; 

o 

Education and participation in self management programs; and 

o 

Medication and care compliance initiatives, such as checking that the insured is following a medically effective prescribed regimen for dealing with the specific disease/condition and incorporating feedback from the insured in the management program to effectively monitor compliance; 

Expenses associated with identifying and addressing ethnic, cultural or racial disparities in effectiveness of identified best clinical practices and evidence based medicine; 

Quality reporting and documentation of care in non-electronic format; and 

Health information technology expenses to support these activities (report in Column 5 - see instructions) including: 

o 

Data extraction, analysis and transmission in support of the activities described above, and 

o 

Activities designed to promote sharing of medical records to ensure that all clinical providers and patient’s care; and 

accurate records from all participants in a Column 2 – Activities to Prevent Hospital Readmission 

Expenses for implementing activities to prevent hospital readmissions as defined above, including: 

Comprehensive discharge planning (e.g., arranging and managing transitions from one setting to another, such as hospital discharge to home or to a rehabilitation center) in order to help assure appropriate care that will, in all likelihood, avoid readmission to the hospital; 

Personalized post discharge counseling by an appropriate health care professional; 

Any quality reporting and related documentation in non-electronic form for activities to prevent hospital readmission; and 

Health information technology expenses to support these activities (report in Column 5 – see instructions) including. 

o 

Data extraction, analysis and transmission in support of the activities described above, and 

o 

Activities designed to promote sharing of medical records to ensure that all clinical providers rate d 

records from all participants in a patient’s care; an Column 3 – Improve Patient Safety and Reduce Medical Errors 

Expenses for implementing activities to improve patient safety and reduce medical errors as defined above through: 

The appropriate identification and use of best clinical practices to avoid harm; 

Activities to identify and encourage evidence based medicine in addressing independently identified and documented clinical errors or safety concerns; 

Activities to lower risk of facility acquired infections; 

Prospective prescription drug Utilization Review aimed at identifying potential adverse drug interactions; 

Any quality reporting and related documentation in non-electronic form for activities that improve patient safety and reduce medical errors; and 
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Health information technology expenses to support these activities (report in Column 5 – See instructions), including: 

o 

Data extraction, analysis and transmission in support of the activities described above, and 

o 

Activities designed to promote sharing of medical records to ensure that all clinical providers have access to consistent and accurate records from all participants in a patient’s care; or 

Column 4 – Wellness & Health Promotion Activities 

Expenses for programs that provide wellness and health promotion activity as defined above (e.g., face-to-face, telephonic or web-based interactions or other forms of communication), including: 

Wellness assessment; 

Wellness/lifestyle coaching programs designed to achieve specific and measurable improvements; 

Coaching programs designed to educate individuals on clinically effective methods for dealing with a specific chronic disease or condition; 

Public health education campaigns that are performed in conjunction with state or local health departments; 

Actual rewards/incentives/bonuses/reductions in copays, etc. (not administration of these programs) that are not already reflected in premiums or claims should be allowed as QI with the following restrictions: 

o 

Only allowed for small and large employer groups, not individual business; and the expense amount is limited to the same percentage as the HIPAA incentive amount limit; 

Any quality reporting and related documentation in non-electronic form for wellness and health promotion activities; 

Coaching or education programs and health promotion activities designed to change member behavior (e.g., smoking, obesity); and 

health information technology expenses to support these activities (Report in Column 5 – See instructions). 

• Hea Column 5 – HIT Expenses for Health Care Quality Improvements 

The PPACA also contemplates “Health Information Technology” as a function that may in whole or in part improve quality of care, or provide the technological infrastructure to enhance current QI or make new QI initiatives possible. Include HIT expenses required to accomplish the activities reported in Columns 1 through 4 that are designed for use by health plans, health care providers, or enrollees for the electronic creation, maintenance, access, or exchange of health information, consistent with Medicare/Medicaid meaningful use requirements, in the following ways; 

1. Monitoring, measuring, or reporting clinical effectiveness including reporting and analysis costs related to maintaining accreditation by nationally recognized accrediting organizations such as NCQA or URAC; or costs for public reporting of quality of care, including costs specifically required to make accurate determinations of defined measures (e.g., CAHPS surveys or chart review of HEDIS measures and costs for public reporting mandated or encouraged by law; 

2. Advancing the ability of enrollees, providers, insurers or other systems to communicate patient centered clinical or medical information rapidly, accurately and efficiently to determine patient status, avoid harmful drug interactions or direct appropriate care – this may include electronic Health Records accessible by enrollees and appropriate providers to monitor and document an individual patient’s medical history; 
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3. Tracking whether a specific class of medical interventions or a bundle of related services leads to better patient outcomes; 

4. Reformatting, transmitting or reporting data to national or international government-based health organizations for the purposes of indentifying or treating specific conditions or controlling the spread of disease; or 

5. Provision of electronic health records and patient portals. 

Exclude: Costs associated with establishing or maintaining a claims adjudication system, including costs directly related to upgrades in HIT that are designed primarily or solely to improve claims payment capabilities or to meet regulatory requirements for processing claims (e.g., costs of implementing new administrative simplification standards and code sets adopted pursuant to the Health Insurance Portability and Accountability Act (HIPAA), 42 U.S.C. 1320d-2, as amended, including the new ICD-10 requirements. 

Expense Allocation 

Supplemental Filing: A single (not state-by-state), separate, regulator only supplemental filing must be made by the insurer to provide a description of the method utilized to allocate QI expenses to each State and to each line and column on Part 3. Additionally, companies reporting QI expenses in Part 3, Columns 1 through 5 must include a detailed description of such expense elements, including how the specific expenses meet the definitions above. The definitions established in the Supplemental Health Care Exhibit apply to this supplemental filing as well. For a new initiative that otherwise meets the definition of QI above but has not yet met the objective, verifiable results requirement, include an “X” in the “New” column of the supplement and include in the description the expected timeframe for the activity to accomplish the objective, verifiable results. Expenses for prospective Utilization Review and the costs of reward or bonuses associated with wellness and health promotion that are included in QI should include an “E” in the “New” column. These will be reviewed for adherence to the definition and standards of QI and may be specifically incorporated into, or excluded from, the instructions for QI for future reporting purposes. 

Notes: a. Healthcare Professional Hotlines: Expenses for healthcare professional hotlines should be included in Claims Adjustment Expenses to the extent they do not meet the criteria for the above defined columns of Improve Health Outcomes, Activities to Prevent Hospital Readmissions, Improve Patient Safety and Reduce Medical Errors, and Wellness & Health Promotion Activities. 

b. Prospective Utilization Review: Expenses for prospective Utilization Review should be included in Claims Adjustment Expenses to the extent they do not meet the criteria for the above defined columns of Improve Health Outcomes, Activities to Prevent Hospital Readmissions, Improve Patient Safety and Reduce Medical Errors, and Wellness & Health Promotion Activities, AND the prospective utilization review activities are not conducted in accordance with a program that has been accredited by a recognized accreditation body. 

The following items are broadly excluded as not meeting the definitions above: 

All retrospective and concurrent Utilization Review; 

Fraud Prevention activities (all are reported as cost containment, but Part 1, Line 4 includes MLR recognition of fraud detection/recovery expenses up to the amount recovered that reduces incurred claims); 

The cost of developing and executing provider contracts and fees associated with establishing or managing a provider network; 

Provider Credentialing; 

Marketing expenses; 

All Accreditation Fees; 

Costs associated with calculating and administering individual enrollee or employee incentives; and 

Any function or activity not expressly included in Columns 1 through 5. 

Note: The NAIC will review requests to include expenses for broadly excluded activities and activities not described under Columns 1 through 5 above. Upon an adequate showing that the activity’s costs support the definitions and purposes therein, or otherwise support monitoring, measuring, or reporting health care quality improvement, the NAIC may recommend that the HHS Secretary certify those expenses as Quality Improvement.
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